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LTCH Regulatory Update

• Legislative Changes to Extend the Blended Rate Payment

• Regulatory Moratorium on Application of the 25% Rule

• Notification of LTCH-PPS Percentage 

• Medicare Anti-Discrimination Rules

• LTCH Compliance Issues
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Legislative Changes to Extend the Blended Rate 
Payment 

• The Bipartisan Budget Act of 2018 was enacted into law on February 6, 
2018.

• The law includes legislative changes that affect LTCH payments 
beginning in FY 2018, the current fiscal year.
– FY 2018 was slated to be the first year for the full implementation of 

the site neutral payment rate.
– Following the enactment of the Bipartisan Budget Act of 2018, the law 

extends the blended payment rate that was in place in FY 2016 and FY 
2017 for an additional two years through FY 2019.
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Legislative Changes to Extend the Blended Rate 
Payment 

• The law also would reduce the IPPS comparable rate component of the 
site neutral payment by 4.6% beginning in FY 2018 and lasting through 
FY 2026.
– Site neutral payment rate cases would continue to be paid at the 

lower of 100% of the estimated cost of the services or the IPPS 
comparable rate.

– Only the IPPS comparable rate component of the site neutral payment 
rate would have a 4.6% reduction between FY 2018 and FY 2026.

– The estimated cost of services of services component of the site 
neutral payment rate would continue to be paid at 100%, if it is the 
lower of the two options. 
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Regulatory Moratorium on Application of 25% Rule 

• For FY 2018, CMS finalized its proposal to implement a regulatory moratorium on the 
implementation of the 25% rule.

• High likelihood that CMS will extend the regulatory moratorium on the application of 
the 25% rule through FY 2019, however, we will need to wait to see what is 
proposed in the FY 2019 LTCH PPS proposed rule.

• CMS noted in past rulemaking that it is continuing to evaluate if the 25% rule is still 
needed, although the agency claims to not have sufficient data regarding the 
influence of the site neutral payment provisions.

• Is the 25% still necessary?  
– Implementation of site neutral criteria largely addresses much of CMS’s concerns related to 

patient shifting
– If statutory and regulatory moratoria continue to keep the 25% rule from being applied, why 

keep it around?
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Regulatory Moratorium on Application of 25% Rule 

• One factor that may affect CMS’s plans surrounding the 25% rule was 
the recent legislative extension of the blended payment rate through FY 
2019.
– Without data reflecting the full implementation of the site neutral 

payment rate, CMS may not have sufficient data to conclude whether 
the site neutral criteria alone are sufficient to address their concerns 
or if the agency believes the 25% rule may still be necessary during 
the blended payment period. 

• We should take every opportunity to urge CMS to eliminate the 25% rule 
as antiquated and superfluous. 
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Notification of LTCH-PPS Percentage

• Since FY 2016, LTCHs have received notice of their LTCH discharge percentages from CMS 
to track the percentage of discharges that meet the criteria for payment under the LTCH
PPS standard Federal payment rate.

– Only true LTCH PPS standard Federal payment rate cases are included in the 
percentage, site neutral cases that are paid at the blended payment rate would not be 
counted towards the threshold.

• Beginning in FY 2020, an LTCH must have no more than 50% of its cases paid at the site-
neutral rate to maintain its excluded status as an LTCH.

• Note:  Although the Bipartisan Budget Act of 2018 extended the blended payment rate for 
site neutral cases through FY 2019, it did not change the requirement that at least 50% of 
an LTCH’s cases must be at the LTCH PPS standard Federal payment rate in order for an 
LTCH to maintain its excluded status. 
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Implications of Site Neutral Payment System:
Medicare’s Anti-Discrimination Rules

• Implementation of the site neutral clinical criteria and site neutral payment rate has led to 
changes in referral relationships between short-term acute care hospitals and LTCHs.

• LTCHs have been modifying their admission criteria in response to the site neutral criteria 
Congress passed into law. 

• Some short term acute care hospitals aren’t happy about the refusal by some LTCHs to 
admit site neutral patients. 

• LTCHs are not obligated to accept site neutral patients for admissions, especially given the 
potentially adverse consequences for their payments and maintaining the LTCH’s excluded 
status as of FY 2020.
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Medicare’s Anti-Discrimination Rules

• Refusing to accept site neutral patients does not violate Medicare’s “anti-discrimination” 
requirements, which apply to 
– Title VI of the Civil Rights Act of 1964

– Section 504 of the Rehabilitation Act of 1973

– The Age Discrimination Act of 1975

• Hospitals/LTCHs may place restrictions on the types of services made available and/or the 
types of health conditions accepted, and may establish other criteria related to patient 
admissions, however . . .

• These restrictions may not be applied to Medicare beneficiaries as a class, but instead 
must be applied uniformly to all persons seeking care/treatment at the hospital.

• Failure to apply these restrictions in the same manner to all persons seeking 
care/treatment at the hospital may serve as a basis for termination of the hospital’s 
provider agreement. 
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Implications of Site Neutral Payment System:
Coding Compliance Issues
• Implementation of the site neutral payment rules may also raise questions regarding 

proper coding of patients at the acute care hospital and the LTCH

– To meet the ICU criterion, discharge from the subsection (d) hospital that immediately 
preceded the admission to the long-term care hospital includes at least 3 days in an ICU 
(as defined in § 413.53(d)), as evidenced by the use revenue center codes 020X or 
021X on the hospital claim showing such services were provided for the requisite 
number of days during the stay.

– To meet the ventilator criterion, the discharge from the LTCH must have procedure code 
ICD-10 5A1955Z demonstrating that the patient received at least 96 hours of ventilator 
services during the LTCH admission. 

• Both of these the criteria at least present the opportunity for the inappropriate 
manipulation of coding decisions or care decisions to comply with the applicable 
requirement.
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Coding Compliance Issues

• Rules of the Road for ICU Criterion
– Revenue center codes selected by the hospital should accurately 

reflect where the patient received services and it is the obligation of 
the hospital to determine the appropriate revenue center codes.

– Recent article in Report on Medicare Compliance suggests that some 
LTCHs are asking acute care hospitals to change revenue center codes 
to meet the ICU criterion. 

– LTCHs should NEVER request or suggest that hospitals change 
revenue codes to those that would trigger full payment at the LTCH
PPS standard Federal payment rate.  
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Coding Compliance Issues

• Rules of the Road for Ventilator Criterion
– Procedure code 5A1955Z is described as “Respiratory Ventilation, Greater than 

96 Consecutive Hours” and will not identify a case where a patient received 
exactly 96 hours of ventilator services (which should be paid at the full LTCH
PPS rate).

– If a patient receives exactly 96 hours of ventilator services, CMS instructs 
LTCHs to utilize procedure code 5A1945Z (ventilation services consisting of 24 
to 96 hours) and contact their MAC to receive the appropriate LTCH PPS 
payment for these cases.

– Process of weaning the patient from the ventilator is included in the overall 
time the patient spends receiving ventilator services. 

– “[P]roviding medically unnecessary services to patients (including additional 
time on a ventilator in order to meet [the ventilator criterion] and reporting 
charges for such services constitutes fraudulent behavior for which we will 
monitor.”  80 Fed. Reg. at 49608 (Aug 17, 2015)  
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Question & Answer

Questions?

13

Thank You!
Albert W. Shay

Partner

Morgan, Lewis & Bockius 

(202) 739-5291 
Albert.shay@morganlewis.com
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